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DISCLAIMER!

 Always read the fine print:
 We are lawyers

 But we are not your lawyers

 This is general information, not legal advice
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STANDARD NINE:

INTEGRITY,  TRANSPARENCY,  AND PUBLIC DISCLOSURE

The institution subscribes to and advocates high ethical standards in the 

management of its affairs and in its dealings with students, prospective students, 

faculty, staff, its governing board, external agencies and organizations, and the 

general public.  Through its policies and practices, the institution endeavors to 

exemplify the values it articulates in its mission and related statements.  In 

presenting the institution to students, prospective students, and other members of 

the public, the institutional website provides information that is complete, 

accurate, timely, readily accessible, clear, and sufficient for intended audiences to 

make informed decisions about the institution.



THE LAW AND LAWYERS
AN OWNER’S MANUAL



YES,  WE ARE LAWYERS

 Insert favorite joke here:

 The problem with lawyer jokes is that lawyers don’t think they’re funny, and 

nobody else thinks they’re jokes . . . .

 99% of the lawyers make the rest of us look bad . . . .



Can: What is Possible

May: What is Permissible

Must: What is Required

THE OFFICE OF NO?
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YOU MAKE THE CALL

 The good news:

 The law gives us considerable discretion

 We get to make a choice

 The bad news:

 The law gives us considerable discretion

 We have to make a choice

 Not making a choice is making a choice, to accept the status quo



Should: What is Advisable

Can: What is Possible

May: What is Permissible

Must: What is Required

THE OFFICE OF NO?



DECISIONS, DECISIONS

 Law  Risks

 Benefits

 Costs

 Values

 Relationships

 Public Relations

 Practicalities

 . . .



FINDING YOUR INNER LAWYER



RISKY BUSINESS

 Risk is something to be managed, not avoided

 Risk includes not only the bad things that might happen if you proceed, but 

also the good things that won’t happen if you don’t proceed

 Gray areas are just as gray from the other side, and therefore just as 

risky for the other side

 Why cede that whole space to the other side?

 “Pigs get fed, but hogs get slaughtered”



ADVICE AND CONSENT

 Lawyers give advice, not 
orders

 Ask not: Can (may) I do X?

 Administrators make 
decisions and choices

 Ask: How can (may) I do X?

Lawyers don’t make your decisions.

Lawyers help make your decisions better.



ADVISE AND DISSENT

 Your lawyer really isn’t trying to botch things up by raising 

issues

 Your lawyer’s job is to be a professional pessimist, for your 

protection

 Ultimately, most issues are questions of business and of risk 

management, and you make the call



THE LAW OF HIGHER EDUCATION
AN OVERVIEW



WHAT WE ARE

How We Think of Ourselves

 Educators

In the Eyes of the Law

 Educators

 Employers

 Landowners

 Landlords

 Restaurants

 Retailers

 Entertainment 
Facilities

 Fitness Clubs

 Power Plant 
Operators

 Hazardous 
Materials 
Handlers

 Health Care 
Providers

 Banks

 Internet Service 
Providers

 . . .













PREVIEW OF COMING “ATTRACTIONS”



IT TAKES A VILLAGE

 “This is our General Counsel – he keeps us safe”

 We help keep you as safe as you want to be

 Approaches:

 Central compliance office/“czar”

 (Not the lawyer – it’s a conflict of roles)

 Steering committee of “usual suspects”

 (Including the lawyer, as a lawyer)

 In either case, diffuse responsibility and authority



http://higheredcompliance.org



https://www.higheredcompliance.org/compliance-matrix



STRANGER THAN FICTION . . .
THE TOP 5 LEGAL ISSUES WE THINK YOU SHOULD KNOW ABOUT (TODAY)



STUDENT MENTAL HEALTH

 Upon arrival at Your Institution (YI), Student received information about YI’s 
Student Health Services.

 Experiencing the pressures of college, by October Student resumed cutting, a 
behavior that first started in high school.  

 In January, Student overdosed on codeine medication and was hospitalized.  
Student’s treating clinicians recommended that Student engage in 
psychotherapy after discharge.  Student met with a mental health counselor in 
Student Health Services.  After discussing treatment options, it was 
recommended that Student accept a referral for weekly treatment outside YI; 
Student refused.

 In April, Student tells a Teaching Assistant about a bottle of sleeping pills they 
had obtained and intended to take, but decided not to.





STRAIGHT FROM THE HEADLINES



SEXUAL MISCONDUCT

 Jane Doe reports to your Title IX Office that she was sexually assaulted by John 
Roe in her off-campus apartment.  Jane and John had been in a consensual 
relationship, and were engaged in a consensual encounter, but Jane felt that John 
had exceeded the scope of her consent.

 Following a detailed investigation, in which both parties had an opportunity to 
review and respond to the evidence, the investigator finds John responsible for 
sexual misconduct and suspends him for two years (at which point Jane will have 
graduated).

 John sues your institution and seeks immediate reinstatement, claiming that his 
due process rights were violated, because he wasn’t given an opportunity to see 
the investigator’s notes, to have a hearing by a panel of his peers, and to cross-
examine Jane.





STRAIGHT FROM THE HEADLINES



RESPONDING TO CONTROVERSIAL SPEECH

 Professor Jones operates several social media accounts, one of which is under the 

name “DrSupreme” on a site dedicated to connecting with Co-Eds. 

 DrSupreme often posts philosophical musings, however in early spring 

DrSupreme’s posts become concerning; several recent messages are ones that 

many would view as racist and sexist.  Some of these posts mention female college 

students and students of color as a “troubled population that needs correction.”

 The institution where Professor Jones works espouses diversity and inclusion as 

core values.

 Students are well aware that DrSupreme is Professor Jones and are concerned 

they will be graded more harshly because of their race and gender after seeing 

recent postings.





STRAIGHT FROM THE HEADLINES



SCRUTINY OF ADMISSIONS PRACTICES

 An FBI agent shows up unannounced at your Admissions Office, asking to 

see the application materials submitted by a Chinese-American student.

 Your Director of Admissions refers the FBI agent to the Office of the 

General Counsel, but also reviews the student’s records.   The student had 

excellent credentials, but his grades do not reflect that.  It’s a good thing, the 

Director of Admissions thinks, that the student was an early-decision 

candidate and therefore wasn’t eligible for any special financial aid.

 When the student is advised of the inquiry and questioned about the 

discrepancy, he asserts that this is all just evidence of your discrimination 

against Asian students and threatens to sue.





STRAIGHT FROM THE HEADLINES



RESCISSION OF DACA

 Oral arguments were heard by the US Supreme Court on 
November 12, 2019 in the three consolidated cases 
challenging the rescission of the Deferred Action for 
Childhood Arrival Program (DACA).

 On TBD in 2020, the US Supreme Court issues a decision 
which upholds the constitutionality of the Trump 
Administration’s justification and process used to rescind 
protections afforded by DACA.

 DACA receipients on your campus become immediately 
subject to deportation and work authorizations are pulled.





STRAIGHT FROM THE HEADLINES



QUESTIONS?





YOU DECIDE

 INSERT LINK TO POLL QUESTION 5

 As a senior level administrator who has just heard this news, which 

action(s) would you most want to consult with counsel about?

 Terminating Employment of Dreamers

 Issuing a Statement to Campus Detailing Values

 Providing Support Resources to Impacted Members of Campus

 Identifying Dreamers to ICE

 Doing Nothing

 All of the Above



YOU DECIDE

 INSERT LINK TO POLL QUESTION 4

 Who should handle this?

 The Director of Admissions – it’s an admissions matter

 Campus Police – it’s a criminal matter

 The Office of Diversity and Inclusion – it’s a discrimination matter

 The General Counsel – it’s a legal matter

 The Media Office – it’s going to be a public matter

 The President – it’s going to be a really big matter

 All of the above – it’s all of the above



YOU DECIDE

 INSERT LINK TO POLL QUESTION 3

 Students approach you in the hallway with various demands, and the news 
media has taken interest in the story.   The Department Chair is similarly 
distraught.  How do you proceed?

 Immediately fire DrSupreme

 Send copies of DrSupreme’s postings to the Bias Response Team

 Conduct a threat assessment given the change in DrSupreme’s tone

 Issue a statement to campus condemning viewpoints and promoting campus 
values

 1 and 3

 2, 3, and 4



YOU DECIDE

 INSERT LINK TO POLL QUESTION 2

 Your lawyer asks how you would like to respond to the lawsuit.  What 

do you tell her?

 Concede – We’ve clearly violated the new Title IX regulations.

 Offer to settle – We’ll share all potentially exculpatory material and hold a 

panel hearing, but without direct cross-examination.

 Full speed ahead – We followed our procedures to the letter, and John was 

treated fairly.

 Ask someone else – I’ve just retired.



YOU DECIDE

 INSERT LINK TO POLL QUESTION 1

 As a senior level administrator being told this information, what’s the 

first question you need answered?

 Student should not be on campus.  How do we place them on leave?

 What is YI’s reporting protocol?  Student didn’t actually use the pills … 

 Can we call Student’s parents or guardian?

 Is Student currently connected and safe?

 Who deals with students in distress, because it’s not me!


